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TERMS AND CONDITIONS FOR SOFTWARE-AS-A-SERVICE 

Orkestra Technologies Pty Ltd  

Last updated: April 2022 

 

This set of Terms and Conditions for Software as a Service (“Agreement”) is entered into on 
the date of acceptance of the Orkestra Software-as-a-service (SaaS) Proposal document 
(“Proposal”), between Orkestra Technologies Pty Ltd ACN 649 960 805 t/a Orkestra 
(“Orkestra”), and the Customer named in the Proposal (“Customer”). 

A. This Agreement includes and incorporates The Orkestra SaaS Proposal document 
(“Proposal”), as well as the terms and conditions set out below, and contains, among 
other things, warranty disclaimers, liability limitations and use limitations.  

B. The Proposal provides the Customer details, describes the specifications of the Services 
to be provided, and sets out the applicable pricing for the Services. 

C. Except as otherwise permitted by this Agreement, no variation to this Agreement will be 
effective unless in writing and signed by both Orkestra and the Customer. 

D. By signing the Proposal, the Customer agrees to the details and specifications set out in 
the Proposal, and agrees to be bound by this Agreement. 

E. This Agreement may be updated or amended from time to time. In the event that the 
Customer renews this Agreement after such updates or amendments have been 
published, the Customer agrees to be bound by the Agreement as updated or amended. 
It is recommended that the Customer reviews this Agreement for any updates prior to 
each renewal date. The “Last updated” date is recorded at the start of this Agreement.  

1 SaaS Services and Support 

1.1 Subject to the terms of this Agreement, Orkestra will use commercially reasonable 
efforts to provide the Customer the Services as described in the Proposal.  

1.2 The Services will be provided in accordance with the Service Details as described in 
the Proposal.  
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1.3 Orkestra may offer several different Service packs, including the Orkestra pack and 
the Orkestra Pro pack (“Service Pack”). The Proposal confirms which Service Pack 
the Customer will receive, and provides details of the features and Pricing of the 
relevant Service Pack.  

1.4 From time to time, Orkestra may offer “Additional Services” which are software 
services in addition to the standard Services. In the event that Orkestra is providing 
any Additional Services to the Customer, these will be described in the Proposal.  

1.5 From time to time, Orkestra may offer “Out of Scope Services” which are consulting 
or other personalised services in addition to the standard Services. In the event that 
Orkestra is providing any Out of Scope Services to the Customer, these will be 
described in the Proposal and will be provided subject to the Orkestra Consulting 
Terms and Conditions. 

1.6 The Services will be provided in accordance with the following service levels: 

(a) Orkestra will be available to account and provide technical support during 
business hours (9:00am to 5:00pm AEST, Monday to Friday excluding public 
holidays). 

(b) The Orkestra team will attempt to respond to all enquiries within two 
business days of receiving them. 

(c) The Customer may initiate a helpdesk ticket during support hours by emailing 
support@orkestra.energy. 

2 Restrictions and Responsibilities 

2.1 Except as otherwise permitted by the Copyright Act 1968 (Cth) or agreed to in 
writing by Orkestra, the Customer must not reverse compile, disassemble, remove, 
release, disclose, reveal, copy, extract, modify or otherwise reverse engineer all or 
any part of the Services or any software, documentation or data related to the 
Services. 

2.2 The Customer represents, covenants, and warrants that the Customer will use the 
Services only in compliance with applicable laws and regulations, and any relevant 
Orkestra policies as published by Orkestra from time to time.  

2.3 The Customer hereby agrees to indemnify and hold harmless Orkestra against any 
damages, losses, liabilities, settlements and expenses (including without limitation 
costs and legal fees) in connection with any claim or action that arises from an 
alleged violation of the foregoing or otherwise from the Customer’s use of Services. 
Although Orkestra has no obligation to monitor the Customer’s use of the Services, 
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Orkestra may do so and may prohibit any use of the Services it believes may be (or 
alleged to be) in violation of the foregoing. 

2.4 The Customer shall be responsible for obtaining and maintaining any equipment and 
ancillary services needed to connect to, access or otherwise use the Services, 
including, without limitation, modems, hardware, servers, software, operating 
systems, networking, web servers and the like (collectively, “Equipment”). The 
Customer shall also be responsible for maintaining the security of the Equipment, 
the Customer account, passwords (including but not limited to administrative and 
user passwords), uploaded data and files, and for all uses of the Customer account 
or the Equipment with or without the Customer’s knowledge or consent. 

3 Confidentiality and Proprietary Rights 

3.1 Each party (the “Receiving Party”) understands that the other party (the “Disclosing 
Party”) has disclosed or may disclose business, technical or financial information 
relating to the Disclosing Party’s business (referred to as “Proprietary Information” of 
the Disclosing Party). 

3.2 Proprietary Information of Orkestra includes non-public information regarding 
features, functionality and performance of the Service. Proprietary Information of the 
Customer includes non-public data of the Customer’s, non-public data of the 
Customer’s clients, and any other non-public data provided by the Customer to 
Orkestra to enable the provision of the Services (“Customer Data”). 

3.3 The Receiving Party agrees: 

(a) to take reasonable precautions to protect such Proprietary Information, and 

(b) not to use (except in performance of the Services or as otherwise permitted in 
this Agreement) or divulge to any third person any such Proprietary 
Information. The Disclosing Party agrees that the foregoing shall not apply 
with respect to any information after five (5) years following the disclosure 
thereof or any information that the Receiving Party can document (a) is or 
becomes generally available to the public, or (b) was in its possession or 
known by it prior to receipt from the Disclosing Party, or (c) was rightfully 
disclosed to it without restriction by a third party, or (d) was independently 
developed without use of any Proprietary Information of the Disclosing Party 
or (e) is required to be disclosed by law. 

3.4 The Customer shall own all right, title and interest in and to the Customer Data, as 
well as any data that is based on or derived from the Customer Data and provided to 
the Customer as part of the Services. Orkestra shall own and retain all right, title and 
interest in and to (a) the Services, all improvements, enhancements or modifications 
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thereto, (b) any software, applications, inventions or other technology developed in 
connection with the Services or support, and (c) all intellectual property rights 
related to any of the foregoing. 

3.5 Notwithstanding anything to the contrary, Orkestra shall have the right to collect 
and analyse data and other information relating to the provision, use and 
performance of various aspects of the Services and related systems and 
technologies (including, without limitation, information concerning Customer Data 
and data derived therefrom), and Orkestra will be free (during and after the term) to 
(i) use such information and data to improve and enhance the Services and for other 
development, diagnostic and corrective purposes in connection with the Services and 
other Orkestra offerings, and (ii) disclose such data solely in aggregate or other de-
identified form in connection with its business. 

3.6 In the event that the Customer provides Orkestra with data relating to the 
Customer’s clients (“Client Data”), the Customer warrants and represents that it has 
full legal authority to provide such Client Data to Orkestra, and the Customer 
indemnifies Orkestra and keeps Orkestra indemnified against all claims by any of the 
Customer’s clients in relation to the Client Data. 

3.7 No rights or licenses are granted except as expressly set out in this Agreement. 

4 Service Prices 

4.1 The price for the Services is described in the Proposal (“Service Price”). The 
Customer agrees to pay the Service Price in accordance with this Agreement.  

4.2 Different Service Prices may apply, depending on the Service Pack purchased by the 
Customer. Additional fees will apply if the Customer also engages Orkestra to 
provide Additional Services and/or Out of Scope Services.  

4.3 If the Customer’s use of the Services exceeds the Service Capacity set out in the 
Proposal, additional fees may apply, and shall be calculated in the manner set out in 
the Proposal. 

4.4 The Proposal sets out the total applicable Service Price, taking into account the 
relevant Service Pack as well as any Additional Services and/or Out of Scope 
Services. The Customer agrees to pay the Service Price and any additional fees as 
calculated in accordance with this Agreement and the Proposal.  

4.5 Orkestra reserves the right to update the Service Prices or applicable charges and to 
institute new fees and prices at the end of the Initial Service Term as set out in the 
Proposal, or the current renewal term, upon thirty (30) days prior notice to the 
Customer (which may be sent by email). 
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4.6 If the Customer believes that Orkestra has billed the Customer incorrectly, The 
Customer must contact Orkestra no later than 60 days after the closing date on the 
first billing statement in which the error or problem appeared, in order to receive an 
adjustment or credit. Inquiries should be directed to Orkestra’s customer support 
department. 

4.7 Orkestra may choose to bill through an invoice, in which case, full payment for 
invoices issued in any given month must be received by Orkestra fourteen (14) days 
after the mailing date of the invoice. 

4.8 Orkestra may choose to charge on any unpaid amounts an invoice an interest charge 
of 1.5% per month, or the maximum permitted by law, whichever is lower, plus all 
expenses of collection and may result in immediate termination of Service. 

4.9 Where applicable, any goods or services tax, charge, impost or duty payable in 
respect of this Agreement or the supply of any goods or service made under or in 
respect of this Agreement and any other taxes, duties or levies will be paid by the 
Customer at the then-prevailing rate. 

5 Term and Termination 

5.1 Subject to earlier termination as provided below, this Agreement is for the Initial 
Service Term as specified in the Proposal and shall be automatically renewed for 
additional periods of the same duration as the Initial Service Term (collectively, the 
“Term”), unless either party requests termination at least thirty (30) days prior to the 
end of the then current Term. 

5.2 In addition to any other remedies it may have, either party may also terminate this 
Agreement upon thirty (30) days’ notice (or without notice in the case of non-
payment), if the other party materially breaches any of the terms or conditions of this 
Agreement. The Customer will pay in full for the Services up to and including the 
last day on which the Services are provided, including the Service Price and any 
other fees as set out in the Proposal. Upon any termination, Orkestra will make 
Customer Data available to the Customer in a form Orkestra deems appropriate for a 
period of thirty (30) days, but thereafter Orkestra may, but is not obligated to, delete 
stored Customer Data. All sections of this Agreement which by their nature should 
survive termination will survive termination, including, without limitation, accrued 
rights to payment, confidentiality obligations, warranty disclaimers, and limitations of 
liability. 

5.3 On request and notwithstanding this clause, a Customer can request their account 
and all the data within the account to be deleted. 
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6 Data hosting 

6.1 Orkestra will store data for active accounts for as long as the account remains active. 
Active accounts are accounts that are on a monthly or annual paid subscription. 

6.2 Orkestra reserves the right to delete data in inactive accounts after 12 months of the 
account being inactive.  

6.3 Result files are very resource intensive. Orkestra will store the results file for a given 
simulation for a minimum 12 months after creation, after which time the file may be 
deleted. Customers will be able to rerun the simulations to recreate the results file if 
they require. 

7 Refunds, Warranties and Disclaimer 

7.1 Orkestra does not offer any refunds for change of mind.  

7.2 Certain legislation including the Australian Consumer Law (“ACL”), the Consumer 
and Competition Act 2010 (Cth), and similar consumer protection laws and 
regulations may confer the Customer with rights, warranties, guarantees and 
remedies relating to the provision of products and services which cannot be 
excluded, restricted or modified (“Statutory Rights”). 

7.3 Orkestra’s liability to the Customer is limited to the Customer’s Statutory Rights. All 
other conditions and warranties implied by custom, law or statute are expressly 
excluded by these Terms. 

7.4 To the extent Orkestra’s liability for breach of Statutory Rights cannot be excluded 
by law, Orkestra’s liability to the Customer will be limited, at Orkestra’s option, to 
the re-supply of the Services; or payment of the cost of having those Services re-
supplied to the Customer; or a refund of the fees paid by the Customer for the 
Services.  

7.5 Orkestra shall use reasonable efforts consistent with prevailing industry standards 
to maintain the Services in a manner which minimises errors and interruptions in the 
Services and shall perform the Services in a professional and proper manner. 
Services may be temporarily unavailable for scheduled maintenance or for 
unscheduled emergency maintenance, either by Orkestra or by third-party providers, 
or because of other causes beyond Orkestra’s reasonable control, but Orkestra shall 
use reasonable efforts to provide advance notice in writing or by email of any 
scheduled service disruption. However, Orkestra does not warrant that the Services 
will be uninterrupted or error free; nor does it make any warranty as to the results 
that may be obtained from use of the Services. 
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7.6 While all due care has been taken, Orkestra does not warrant that the operation of 
the Services will be uninterrupted or error free or that any third party components of 
the Services, will be accurate or error free or that the Services will be compatible 
with any application, program or software not specifically identified as compatible by 
Orkestra. 

7.7 Orkestra’s obligation and the Customer’s exclusive remedy during the Term of this 
Agreement are limited, in Orkestra’s absolute discretion, to: 

(a) Orkestra, at its own expense, using all reasonable endeavours to rectify any 
non-conformance of the Services by repair (by way of a patch, workaround, 
correction or otherwise) within a reasonable period of time; or 

(b) a refund of the Service Prices paid if, in Orkestra’s reasonable opinion, it is 
unable to rectify such non-conformance within a reasonable timescale or at 
an economic cost, whereupon this Agreement will terminate. 

7.8 The Customer acknowledges and accepts that it is the Customer’s sole responsibility 
to ensure that: 

(a) the facilities and functions of the Services meet the Customer’s requirements; 

(b) the Services are appropriate for the specific circumstance of the Customer 
and are within the laws and regulations of the Customer’s jurisdiction.  

7.9 Orkestra will not be liable for any failure of the Services to provide any function not 
described in the documentation (provided online as part of the Services) or any 
failure attributable to: 

(a) any modification to the Services other than by Orkestra; 

(b) accident, abuse or misapplication of Services by the Customer; 

(c) use of the Services with other software or equipment without Orkestra’s 
written consent; 

(d) use of other than the latest, unaltered current release of the Services; 

(e) or use other than in accordance with this Agreement. 

7.10 Orkestra does not purport to provide any legal, taxation, financial or accountancy 
advice by providing the Service under this Agreement. 

7.11 The Customer warrants that: 

(a) The Customer has full legal authority and capacity to enter this Agreement. 

(b) In the event that the Customer submits any content or data to Orkestra 
(including but not limited to Client Data), the Customer has the full legal 
authority to submit that content and data. 
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(c) The Customer will not use the Services for any illicit, unlawful, fraudulent, 
inappropriate, offensive or otherwise illegal activities. 

(d) The Customer will not transmit any viruses, malware, worms, etc. of any kind 
and that you will not upload, post, host or transmit unsolicited material or 
messages via the Services. 

8 Indemnity 

8.1 The Customer will at all times indemnify and hold harmless Orkestra and its officers, 
employees and agents in respect of any third party claim for any injury, loss, damage 
or expense occasioned by or arising directly or arising directly or indirectly from: 

(a) a breach by the Customer of its obligations under this Agreement; 

(b) any wilful, unlawful or negligent act or omission of the Customer. 

9 Limitation of liability 

9.1 Except in the case of death or personal injury caused by Orkestra's negligence, the 
liability of Orkestra under or in connection with this Agreement whether arising in 
contract, tort, negligence, breach of statutory duty or otherwise must not exceed the 
Service Prices paid by the Customer to Orkestra for the Services under this 
Agreement in the 12 months prior to the act that gave rise to the liability, in each 
case, whether or not Orkestra has been advised of the possibility of such damages. 

9.2 Neither party is liable to the other party in contract, tort, negligence, breach of 
statutory duty or otherwise for any loss, damage, costs or expenses of any nature 
whatsoever incurred or suffered by that other party of an indirect or consequential 
nature including any economic loss or other loss of turnover, profits, business or 
goodwill. 

10 General 

10.1 If any provision of this Agreement is found to be unenforceable or invalid, that 
provision will be limited or eliminated to the minimum extent necessary so that this 
Agreement will otherwise remain in full force and effect and enforceable. 

10.2 This Agreement is not assignable, transferable or sublicensable by the Customer 
except with Orkestra’s prior written consent. Orkestra may transfer and assign any of 
its rights and obligations under this Agreement without consent. 
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10.3 This Agreement is the complete and exclusive statement of the mutual 
understanding of the parties and supersedes and cancels all previous written and 
oral agreements, communications and other understandings relating to the subject 
matter of this Agreement, and that all waivers and modifications must be in writing 
signed by both parties, except as otherwise provided in this Agreement. 

10.4 No agency, partnership, joint venture, or employment is created as a result of this 
Agreement and the Customer does not have any authority of any kind to bind 
Orkestra in any respect whatsoever. In any action or proceeding to enforce rights 
under this Agreement, the prevailing party will be entitled to recover costs and legal 
fees. 

10.5 All notices under this Agreement will be in writing and will be deemed to have been 
duly given when received, if personally delivered; when receipt is electronically 
confirmed, if transmitted by facsimile or email; the day after it is sent, if sent for next 
day delivery by recognised overnight delivery service; and upon receipt, if sent by 
certified or registered mail, return receipt requested. 

10.6 This Agreement takes effect, is governed by, and will be construed in accordance 
with the laws from time to time in force in Victoria, Australia. The Parties submit to 
the non-exclusive jurisdiction of the courts of Victoria. 

 

By signing the Proposal, the Customer agrees to be bound by these 
Terms. 
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